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1. IOHATHUE NIOTEPIIEBUIEI'O
B YT'OJIOBHOM CYAONPOU3BOACTBE

B cootBerctBumM co cr. 6 VYIIK PO HazHaueHHeM YroJOBHOTO
CyJIOTIPOM3BOJICTBA SBJSIETCSA 3alllUTa MpPaB M 3aKOHHBIX MHTEPECOB
JUIl ¥ OpraHM3alui, MOTEpHEBIIMX OT IMPECTYIUIEHUH, a Takxke
3alIUTa JTMYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAaHHOTO OOBHMHEHHS,
OCYXJICHUs, OrpaHuYeHus ee mpaB ¥ cBoOoja. Crates 11 YIIK PO
00s13bIBaET CyJ, MPOKYpOpa, CiIeqoBaTelsl, JO3HABATENsI Pa3bsCHUTh
MOJI03pEBaEMOMY, OOBHHIEMOMY, IOTEpIEBIIEMY, TPaXJIaHCKOMY
UCTIY, TPaKJAaHCKOMY OTBETYMKY, a TaKKe JAPYTrUM YYaCTHHKaM
YrOJIOBHOTO  CYIOMPOW3BOJICTBA HMX TpaBa, OOS3aHHOCTH W
OTBETCTBEHHOCTh M 00ECTIEYNTh BO3MOKHOCTh OCYIIIECTBICHHUS 3THUX
pas.

HeoOxomumocTs coOmoJieHuss TpaB  YYaCTHUKOB YTOJIOBHOTO
CyJIOTIPOU3BOJICTBA, B TOM YHCJIE U TOTEPIEBIIET0, HEOAHOKPATHO
ormevanack BepxoBubiM Cymom P®. Tak, B mocraHoBineHuu «O
HEKOTOPBIX  BONpocax  MpuMeHeHus cyaamu  KoHcTuTynuu
Poccuiickoit @enepanun npy OCYUIECTBICHUH MpaBocyaus» oT 31
okTsiOpst 1995 r. Ne 8' ITmenym Bepxosroro Cyma P® oGpatmn
BHMMaHHE Ha TO, UTO He JOIyCKaeTcs HCIOJIb30BaHUE
JIOKa3aTeNbCTB, MONYUYSHHBIX ¢ HapylIeHHeM (eaepantbHOro 3aKoHa,
U pa3bsCHWI, 4TO JOKa3aTeIbCTBAa JOJDKHBI  IPU3HABATHCS
MOJTyYEHHBIMU C HapylIEHHEM 3aKOHa, B TOM YHCJE, €CIH NMPH HX
COOMpaHWM W 3aKpeIuIeHMH ObUIM HapyUIeHBl TapaHTUPOBAHHBIC
Koncrurynueil npasa yenoBeka U rpaJaHuHa.

Koucturymmonnsiii Cyn PO Takke yka3plBaeT, 4TO «...BaXHOU
(GYHKIIMEH YrOJIOBHOTO MPaBOCYAUS JOKHO OBITH YIOBIETBOPEHUE
3aMpoCcoB M OXPaHa MHTEPECOB MOTEPIIEBIIETO, MOBBIIICHUE TOBEPUS
MOTEPHEBIIET0 K YTOJIOBHOMY TIPaBOCYIAHIO, B CBS3H C YeEM
HEoOXOoMUMO B OoJibllield  CTENEHH  YYUTHIBATH  3aIllPOChHI
MOTEPIEBIIEr0 Ha BCEX CTAAMSIX YTOJOBHOTO TPOIIECCA...», IPHIEM
«...MHTEPEChl TOTEPIEBIIETO B YTOJOBHOM CYIOIPOHU3BOJICTBE HE
MOTYT  OBITh  CBEAE€HBl  HCKIIOYATENHHO K  BO3MEIIEHHUIO
IPUYMHEHHOTO €My Bpe/ia, — OHM B 3HAYUTEJIbHON CTENICHU CBS3aHbI
TaKXe C pa3pelIeHUEM BOIIPOCOB O JOKA3aHHOCTU OOBMHEHMS, €TO
o0beMe, IPUMEHEHHMHM YroJOBHOIO 3aKOHA M Ha3HAuYCHWUHU

! Cwm.: Bromnetens BepxoBuoro Cyna P®. 1996. Ne 1. C. 3.



HAKA3aHHS .

Cornacho ct. 42 VIIK PO notepneBmmm sBisieTcsa Gpunyeckoe
JUIO, KOTOPOMY  MpPECTYIUICHHEM  TNpPUYMHEH  (U3UUECKU,
MMYIIECTBEHHBII WM MOPAJIBHBIN Bpe, a TaKKe I0OPUINYECKOE JTHULIO0
B Cly4yae NMPUYMHEHUs NMPECTYIUIEHHEM Bpela €ro UMYLIECTBY WU
JeNoBOH pemyTanuu. TakuM 00pa3oM, OCHOBaHHEM JUIsl TIPU3HAHUS
JUIA TTIOTEPIEBIINM 10 YTOJIOBHOMY NIy SIBJISETCA HAIW4YME Bpeaa,
MPUYUHEHHOTO NPECTYIUICHHEM.

Ilo0 MmopanvHbiM 6pe0OM NOHUMAIOMCA  HPABCMBEHHble UMY
Qusuueckue cmpadanus, NPUYUHEeHHble 0eUCMBUAMU, NOCALAIOUWUMU
Ha npuHaonexcawue paxcoanury om poxcoeHus Ul 8 CULy 3aKoHa
HemamepuanibHvle — 0aaea  (HCU3Hb,  300p08be,  OOCMOUHCMBO
JMUYHOCIU, TUYHAS, CeMelHds mana u m. 0.), 6o Hapyuarwumu
€20 TUYHble HeUMyujeCmeenHble npasa (paso asmopcmea, npaso Ha
nonb306anue CEOUM UMeHeM U m. 0.), Jaub0 Hapyuarwumu
UMYWecmeeHnble npasa paxcoOanuHda.

[Inenym BepxoBuoro Cyma P® pasbsicHWI, YTO «MOpPaJIbHBIN
Bpel, B YaCTHOCTH, MOXKET 3aKJII04YaTbCsl B  HPAaBCTBEHHBIX
MEpPeKUBAaHUSIX B CBA3M  C  yTparoil  POICTBEHHHKOB,
HEBO3MOXKHOCTBIO MPOJOJIKATh aKTUBHYIO OOILICCTBEHHYIO JKH3Hb,
norepel paboOThl, PACKPBITUEM CEMEWHOUM, BpaueOHOW TalHbI,
pacnpocTpaHeHHMEM HE  COOTBETCTBYIOIIMX  JCHCTBUTENBHOCTH
CBEJICHMH, IMOpOYAIINX YeCcTh, JOCTOMHCTBO WJIH JIEJIOBYIO
pemnyTanuio  paXKAaHWHA, BPEMEHHBIM  OTpaHHMYEHUEM WM
JUIICHUEM KaKuX-JIMO0O TpaB, (QHU3HUYECKOH OOJNbIO, CBI3aHHON C
NPUYMHEHHBIM YBEYbEM, MHBIM TTOBPEXKIECHHEM 3JI0pOBbS OO B
CBsI3U C 3a00JIeBaHUEM, IEPEHECEHHBIM B Pe3yJbTaTe HPaBCTBEHHBIX
CTpaJlaHuii, u JIp.

CreneHb  HPAaBCTBEHHBIX  WIM  (U3WYECKUX  CTpaJaHuil
OIICHUBAETCS CyIOM C Yy4eTOM (DaKTHIECKUX OOCTOSTEILCTB
MPUYUHEHUS MOPAJBHOTO Bpela, WHAWBHIYaJbHBIX OCOOEHHOCTEH
IIOTEPIIEBIIETO u Apyrux KOHKPETHBIX 00CTOSITETIBCTB,
CBUJIETENHCTBYIONINX O TSKECTH NMEPEHECEHHBIX UM CTPaIaHMUM.

IIpumenurensHO k cTaThe 44 YIIK P® morepnesmuii, T. €. JIUIIO,
KOTOPOMY TPECTYIJICHUEM NMPUYHUHEH MOPAJIbHBIA, GUIUUECKUI WK
umymecTBeHHbI Bpen (craths 42 YIIK P®), BnpaBe npenbsBUTh
TpaXJaHCKMH HCK O KOMIICHCAllUM MOpPAJbHOIO BpeAa Ipu
TIPOM3BOJICTRE 110 YTONOBHOMY AEIy»’.

2 Cwm.: HocranoBenue Koncrurynmonnoro Cyna PO ot 08.12.03 Ne 18-i1 // Co-
Opanue 3axoHonarenscTBa P@. 2003. Ne 51. Cr. 5026.
¥ Cm.: HekoTOpEIE BOIPOCH! IIPHMEHEHHS 3aKOHOATENBCTBA O KOMIICHCALHH



Ilon ¢usnyeckuM BperoM IOHMMAeTCS Bpel KHU3HH WM
3JI0POBBIO, IO/ UMYIIECTBEHHBIM — BpEJl MaTepHaIbHBIM OJlaram.

Ilppu ycTaHOBIEHHMM OCHOBaHMM A1 MNPU3HAHMS  JIUMLA
MOTEPIEBIINM HEOOXOIUMO BBISIBUTH HE TOJIBKO HATUYUE TOTO WIH
WHOTO BpeJia, HO M CBSI3b Bpela ¢ MPECTYIUIEHUEM, TOCKOIBKY BpPE]
JOJDKEH OBITh MPUYMHEH HENOCPEICTBEHHO mpecTymieHueM. Kax
ykazan Koncrturyumonnsiii Cyn P®, «oTka3 B TpH3HAHWH JIHIA
MOTEPIEBIIMM OT TMPECTYIUICHUST W B OOECIeYeHWH €ero mpaB
BO3MOJKEH JIMIIB NPU OTCYTCTBUU COOTBETCTBYIOLIMX OCHOBaHWUH, T.
€. B Cilyd4ae, eCiIM TpaBa U 3aKOHHBIE HHTEPEChl 3TOr0 JIMIA
HETIOCPEACTBEHHO HE ObUIN 3aTPOHYTHI JESIHUEM, B CBSI3H C KOTOPHIM
BEJETCS  TNpeaBapHTENIbHOE  pacciefoBaHhMe WM cyjaeOHoe
pa3GUPaTEeTbCTBOY .

I'ocymapcTBO BO3IOXKWIIO Ha CIEAOBAaTeNsl, JO3HABaTeNsd U CYyI
0053aHHOCTh NPU3HABAaTh JIMIO IOTEPHEBIIMM B KaXKIOM CiIydae
MIPUYUHEHNS €My BpeJla MpecTyIuleHneM. B cBs3U ¢ 3TUM BO3HUKaeT
BOMPOC: O0s3aHBl JIM YKa3aHHbIC OJDKHOCTHBIC JIMLA U OpraHbl
MIpU3HABATh JIUIIO MOTEPIEBIINM, €CIIM UMENIO MECTO MOKYIIEHUE WIIN
MIPUTOTOBJIEHNE K MPECTYIUICHUIO, KOIZa, BO3MOXKHO, HHKAaKOTO
BpeJa MpUYMHEHO He ObiIo? B COOTBETCTBMU € TOCTaHOBICHHEM
IInenyma BepxoBroro Cyma CCCP «O mnpakThke NpHUMEHEHHUS
CyJlaMH  3aKOHOJATENbCTBA,  PETJIAMEHTUPYIOLIEro  ydacTue
MOTEPIIEBIIETO B YTOJIOBHOM CYJIOTIPOM3BOJICTBEY OT 1 HOsOps 1985
r. TpU3HAHHE TOTEpPIEBIIMM 110 JejJaM O MPUTOTOBICHWH WIN
MOKYIIEHNH Ha MPECTYIUIEHHE JOJDKHO MPOU3BOAMTHCA TIpHU
(akTHUeCKOM TIPUYMHEHWH MOpAIBHOTO, (u3Myeckoro win
MMYIIIECTBEHHOTO Bpe/ia”’.

Ilo yromoBHBIM A€NaM O MPECTYIUICHUSAX, TOCIEACTBHEM KOTOPBIX
SABUJIaCh CMEpPTh JIUIA, IpaBa MOTEPHEBILErO, MPETyCMOTPEHHBIE
cr. 42 VIIK PO, mepexomiar K OJHOMY M3 €ro OJM3KHUX
poacTBeHHUKOB. Kpyr OMM3KHUX POJCTBEHHUKOB OTPaHUYEH 3aKOHOM.
B cootBerctBum ¢ m. 4 cr. 5 YIIK P® x HUM OTHECEHBI: CympyT,
Cylpyra, pOJUTENH, NETH, YCHIHOBUTEIH, YCHIHOBIEHHBIE, POJHBIC
OpaTesi W pOXHBIE CECTPHI, NeAyIika, Oalymika, BHyKH. Ecmu y

MopanbHoro Bpena: Ilocranosinenue IInenyma BepxosHoro Cyna P® ot 20.12.94
Ne 10 ¢ u3m. u gom.

* o 3ampocy Boirorpackoro rapHH30HHOTO BOGHHOTO CYIa O MPOBEPKE KOH-
CcTUTYIHMOHHOCTH 4. 8 cT. 42 VIIK P®: Onpexnenenne Koncrurymmonnoro Cyna PO
ot 18.01.05 Ne 131-0O // Cobpanne 3akononatenscra PO. 2005. Ne 24. Cr. 2424.

® C6opuuk mocraHosnenuii Ilnenymo Bepxosusix Cymos CCCP u PCOCP
(P®) no yronosuemm gemam. M., 1999. C. 245.



NOrulIIero HECKOJbKO OJM3KUX POJACTBEHHHKOB, CIIEJOBATENb
BIIpaBe 10 JOTOBOPEHHOCTH MEXAYy HUMH MpPHU3HATH MOTEPHEBIINMHU
He BceX, a oxHoro u3 Hux. Ho ecim Onm3kue poOACTBEHHUKU
HacCTaMBalOT Ha OCYIIECTBIEHMM UWMH IIpaB MOTEPIEBILErO,
clefoBaTeNb HE BIIPaBe BBIOMpaTh, OH 00s3aH IpPU3HABaTh HX
MOTEPHEBIIMMHU MO Jeny. B mnoaTBepkaeHWe MAaHHOM NO3ULHU
cnenyet npuBectu Onpenenenne Koncturymumonnoro Cyaa PD ot 18
saBapst 2005 r. Ne 131-0°% B KOTOpOM pa3zbsicHeHO: «llo cmpiciy
3aKOHA, KaKA0€ U3 MEePEUUCICHHBIX JIUI B ClIyyae MPUIMHEHUS] eMy
Bpe/la HACTYNUBIIEH B pe3yJIbTaTe MPECTYIIICHUS! CMEPTHIO OJIM3KOTO
POACTBEHHHKAa HMMEET NpPaBO Ha 3allUTy CBOUX NPaB M 3aKOHHBIX
WHTEPECOB B  XOJI€  YTOJIOBHOTO  CYIOIpOW3BOACTBa. To
obcrositenscTBO, 4to B 4. 8§ cT. 42 VYIIK P® yka3wsiBaercs Ha
BO3MOKHOCTb TIepexojia paB MOTEPIEBILIETO JHUILb K OJHOMY U3 €ro
ONMU3KMX POACTBEHHUKOB, CaMO II0 cebe He MOXKET paccMaTpUBaThCs
KaKk OCHOBAaHWE Ui JIMIIEHHsT TpaB BCEX WHBIX OJHM3KHX
POZICTBEHHHKOBY .

IIpaBonpuMeHuTENAMU [0-pa3HoOMY orpezenseTcs
NPOLIECCYalNbHOE  IIOJIOKEHWE POACTBEHHHWKAa MOTMOIIEro: OH
JIOTyCKaeTcsl K YYacTHI0 B YrOJIOBHOM JieJleé B KadecTBe
OPEACTAaBUTENs]  IOTEPIEBIIErO,  3aKOHHOTO  IPEICTaBHUTEIIS
MOTEPIEBIEr0 WIH MOTEPIIEBIIETO.

OpHako B JaHHOM CiIydyae 3aKOH YCTaHABIMBaeT HeE
NpEeICTaBUTENLCTBO, a 3aMellieHne mpaB norudmero. [IpeacraBurens
MOTEPIIEBIIETO MOSBIISETCS B JI€J€ JIUIIb NPU HAJMYUHU HOJTHOMOYHS
MOTEPIIEBIIEr0, W TMOHATHO, YTO YOWTHIH HE MOT YIOJTHOMOYHTH
CBOMX OJIM3KHMX POJCTBEHHUKOB. K TOMy e OJIM3KHI POJICTBEHHHUK,
JOMYIIEHHBI K YYacTHIO B Jiefie B KadecTBE MPEACTaBUTEINA,
JIMIIAETCSl ONPEACNICHHBIX MpaB, HAIpUMEp IIpaBa JaBaTh [MOKa3aHMs
IO JIeTy, TOCKOJIBKY OH HE TOTEPIIEBIINI 1 B Ka4eCTBE CBHIETENS HE
MOJET OBITh JOMpPOIIeH, MO0 3aKOH HE pa3pellacT COBMELaTh B
OTHOM JIUIE TPEACTABUTENHCTBO MHTEPECOB OJHOTO YYaCTHHUKA WU
CBUJICTENILCTBOBAaHUE M0 3ToMy zeny. CrenoBaTenbHO, OIM3KHX
POJICTBEHHUKOB HY>KHO IIPU3HABATh MOTEPIEBIINMH T10 €Ty, TaK KaK
ct. 42 VIIK P® roBopuT 0 HaJeleHUU MOCIEAHMX IpaBaMU He
IPEICTaBUTENS! TOTEPIIEBLIETO, a IOTEPIIEBILIETO.

WHorma BeTpewaroTcss CUTyallMd, KOTrJa Yy TOTHUOIIETO HeT
OMU3KUX POJCTBEHHUKOB, a MMEIOTCS JIUIIb JajbHHE JIMOO

® Cm.: Cobpanne 3akoHomaTenscTea PA. 2005. Ne 24. Cr. 2424,
7 Tam xe.



POICTBEHHHKOB HET COBCEM. AHaIu3 NPaBOIPUMEHHUTEIBHON
MPAKTUKHU MOKa3bIBAET, YTO B TAKUX CIydasX CJIECJOBATEIN MPU3HAIOT
HOTEPIEBIINM JAJbHETO POACTBEHHUKA, a IPU UX OTCYTCTBUU —
MpeJICTaBUTeNel MECTHOM aJAMHHHUCTPALIMM, OPraHOB COLMAJIbHON
3ALIUTHI U T. II., 4YTO HE COOTBETCTBYET 3aKOHY.

s mpu3HaHUS AAHHBIX JIMI HOTEPHEBIIMMH HET HHUKAKUX
OCHOBAHUH, IIOCKOJIbKY HETOCPEICTBEHHO UM BpPEI HPECTYIUICHHEM
HE NPUYMHEH. B OTHOLICHNN yKa3aHHBIX JIML Pe4Yb MOXKET UATH JIUIIb
0 KOMIIEHCAllUM 3aTpaT Ha 3aXOPOHEHHE, HO [aHHbIE BOIPOCHI
JOJDKHBI PELIaThcsl B PaMKax IPaKIAHCKOrO MCKa. Takoi e TOYKH
3penust npunaepxkusaercss U Koncrurynuonssii Cyn PO: «U3 yactu
nepBoil crateu 42 YIIK Poccuiickoit @eaepaunu Takxe CIEOYeT,
YTO MOTEPIEBLINM SIBISETCA JIUIIb TO JHULO, KOTOPOMY (U3MUECKUH,
MMYIIECTBEHHBIA, MOPAJIIbHBIN Bpea ObUT IPUYMHEH MPECTYIUICHUEM.
VIMEHHO B OTHOLICHMM TAaKOIrO JIMIA [O3HABaTelb, CJIEIOBATEINb,
INPOKYPOp WM CyI MOXET BBIHECTH IOCTAHOBJICHHE O NPU3HAHWUU
MOTEPIIEBIINM u MMEHHO TakKoe JIMLIO HaJeNsIeTCst
COOTBETCTBYIOIIMMH  IPOLECCYAJIbHBIMH  BO3MOMKHOCTSIMH  JUISL
3alIUThl CBOMX HApYLICHHBIX MPECTYIUICHHEM IpaB M 3aKOHHBIX
uHTEepecoB. Bece mHbIE nuia, B TOM 4ucie OJM3KHE POACTBEHHUKU
MOTEPIIEBIIEr0, Ha YbH IPaBa M 3aKOHHBIE MHTEPECHl NPECTYIICHHE
He OBIJIO HampaBi€HO, XOTS OMNOCPEJOBAaHHO MX M 3aTPOHYJIO, IO
o0mieMy mpaBuily, HPOLECCYAIbHBIMH BO3MOXKHOCTSIMH IO HX
3alIUTe HE HAJIENISIOTCS .

Takyro ke nozunuio 3anumaetr U BepxosHeli Cyn P®. Tak, no
OJTHOMY W3 YTOJIOBHBIX JA€J MOTEPHEBLICH M I'PaXJAHCKHM HCTLOM
1o JieNly, B TOM YHCJI€ B CBSI3U C INPUUYMHEHHUEM MOPAIBHOTO BpeEna,
Obula TpU3HAHAa [JBOIOPOJHAs CecTpa MOruolmero, TOrga Kak
COIJIACHO 3aKOHY IO JelaM O TMPECTYIUIEHUAX, MOCIEACTBUEM
KOTOpBIX SIBWIACh CMEPTh IMOTEPIEBIIET0, NMpaBaMH IMOTEPHEBLINX
HAJENAIOTCS UMb OJM3KHE POJCTBEHHHUKH, IEPEeYeHb KOTOPBIX
conepxurcs B YIIK P®. J[BoropoaHble pOACTBEHHUKH B yKa3aHHbBIN
nepeveHb 3aKOHOM He BKIItO4YeHbl. CynieOHble PelIeHus 0 JaHHOMY
JIelly B 4aCTH TPa)IaHCKOTO MCKa OBbLIM MPHU3HAHBI HE3aKOHHBIMHU U
HEOGOCHOBAHHBIMI'.

Takum 0o0pa3oM, eciii y MOTHOIIEro HET POJACTBEHHHKOB, TO U
IpoIecCyanbHOM (QUTYpHI HOTEPIIEBIIETO B [esie He OyAeT.

BosHukaer BHONHE CHOpaBeUIMBBIA  BOMpPOC, KTO  Oynder

& Tam xe.
® Bromerens Bepxosnoro Cyna P®. 2003. Ne 1.



MNpEeACTaBJIATE HHTCPECHI IIOruoIero B YIroJIOBHOM I[eﬂe? B
I[OCYHC6HOM MMpOU3BOJACTBEC HAA30p 3a C06J'I}OHCHI/ICM npaB " CBO6OI[
YCJIOBCKA BO3JIara€TCd Ha MPOKYpopa, HAA3UPAIOUICTO 3a YT'OJIOBHO-
HpoueccyaﬂLHoffI JACATCIIbHOCTBIO OpraHoB MpeaABApUTECIILHOTO
CJICACTBHA, a B CYAC — HA roCyJapCTBECHHOI'O OOBHHUTEIIS.

BpeI[ MpECTYIJICHUEM MOXKET OBITh MNPUINHCH u
HezjeecrmocoOHoMy Juily. llpu pemieHHMM BoOmpoca O TPHU3HAHUU
JaHHOr'o JiMla MNOTCPIICBIIMM CJICAYET HCXOAUTh U3 TMOHSTHI
«IIpaBO» U ((I[CCCHOCO6HOCTI)>>, YUYHUTBIBAsA, UYTO B COOTBETCTBHUU CO CT.
17 TK P® mnpaBocmocoOHOCTh — 3TO CIIOCOOHOCTh HWMETh
rpaXJaHCKHE TpaBa W HECTH O0O0s3aHHOCTH  (TpakIaHCKas
MPaBOCIIOCOOHOCTH), KOTOpasi MPU3HAETCS B PaBHOW Mepe 3a BCEMHU
rpaxaanaMu. [IpaBococoOHOCTh TpaXkIaHWHA BO3HUKACT B MOMEHT
€ro pOXJACHHUS W TpPeKpamaercs cMepThio. JleecrmocoOHOCTh —
CIOCOOHOCTh TpaXKIaHWHA CBOMMHU JACWCTBHSIMH NpUOOpeTaTh M
OCYUICCTBIIATH Tpa’XJaHCKUC IpaBsa, co3gaBaThb JJIsA ceos
IpaXJIaHCKHE OO0S3aHHOCTH M MCIOJNHATh UX (TpakaaHCKas
JIeeCIIOCOOHOCTh); BO3HUKAET B TOJIHOM OOBEME C HACTYIUICHHEM
COBCPHICHHOJIETHA, T. €. IO MOOCTHXXCHHWU BOCEMHAAUATHUIICTHETO
BO3pacTa. CHeI[OBaTeHBHO, MPU3HAHUEC TMOTCPIICBIIMM HEC 3aBUCUT OT
BO3pacTa W }leeCHOCOGHOCTI/I JiMia — IMOTEPIICBIIMM NPU3HACTCA
TO XHMBOE€ JINLO, KOTOPOMY IPECTYIUIEHUEM NpHUYMHEH Bpexa. [lns
3allUThI MTpaB U 3aKOHHBIX HMHTEPCCOB IMOTCPIICBUINX, ABJIAIOLNINXCA
HECOBCPIICHHOJICTHUMHA HJIn 110 CBOEMY (1)I/I3I/IT-IGCKOMy 501041
TMICUXUYCCKOMY COCTOSHHIO JIMIICHHBIX BO3MOKHOCTHU
CaMOCTOATCJIbHO 3alulIaTb CBOW IIpaBa W 3aKOHHBLIC HHTCPECHI, K
00s13aTEeIPHOMY YYacTHIO B YTOJOBHOM €€ TPUBIEKAIOTCS HX
3aKOHHBIC NIPEACTABUTEIN WU ITPEACTABUTECIIN.

B cnyuae npuunHEHMs Bpega UMYILIECTBY WM JEJIOBOM
peanyrauvu IOPUIAUYCCKOro Jivia, OHO IPU3HACTCA IMOTCPIICBUINM, a
€T0 IMpaBa OCYHICCTBIIACT IPEACTABUTECIIb.

FOpuouueckum auyom 6 coomgeemcmeuu co cm. 48 I'K PD® npusnaemcs
opeanuzayus, KOmopas umeem 6 COOCMEEHHOCMU, XO35UCMEEHHOM Ge0eHUU U
onepamueHom ynpaeieHuu 060COONeHHOe UMYWeCmE0 U omeeyaenm no CeOUM
06513amenbCmeam dMuUM UMYWECME8OM, MOJICEm OM C80e20 UMeHU npuobpemams u
0CYWecmensimes  UMyWecmeeHHble U JUYHbIC HEeUMYWeCmeeHHbvle npasd, Hecmu
obsa3anHOCmU, ObIMb UCTYOM U OmEemyuKom 6 cyoe. FOpuouueckue auya OOHCHbL
umems camocmosimenvuvlii oaranc umu cmemy. FOpuduueckoe auyo cuumaemcs
CO30aHHbIM ~ CO  OHA  BHECEeHUs  COOmEemcmeylowel 3anucu 8  eOUHblll
20Cy0apcmeenHblll peecmp 10PUOUYECKUX Y.

Tlon nenoBol pemyTanueil IOpUIUYECKOTO JIMIA, HA HaIl B3IJISI,



ClelyeT MMOHUMATh OOIIECTBEHHYIO OLIGHKY KayecTBa, TOCTOMHCTB M
HEJ0CTaTKOB JIEATENBHOCTH JAHHOIO IOpUANYecKoro nuuna. [lemnosas
pemnyTarys UMeeT IeHEKHBIN SKBUBAJICHT.

Jns meneit OyXraiaTepckoro y4deTa CTOMMOCTH IMPHOOpETEHHON
JICTIOBOM pemyTaluy OIpeneiseTcd PacyeTHBIM NMyTeM KaK pasHHIa
MEXIy HOKYINHOM LEHOH, YIUIauMBacMOM  NpoAaBly MpH
NpUOOPEeTeHUH TPEATIPUATHS KaK HMYILIECTBEHHOI'O KOMILIeKca (B
LIEJIOM WJIM €T0 4YacTh), U CyMMOH BCeX aKTHBOB M 00S3aTENbCTB 110
OyxranTepckoMy OallaHCy Ha JaTy ero MOKYIKH (MpruoOpeTeHHs).

[TonoXHUTENBbHYIO [EIOBYIO PEIYTALMI0 CIEeIyeT pPaccMaTpUBaTh
Kak Han0aBKy K II€HE, YIUITAYMBAaEMYIO TOKYMAaTelieM B OXHIAHUH
OyAymuX 5SKOHOMHYECKHMX BBITOA B CBS3M C HIPUOOPETECHHBIMU
HEHJICHTU(OUIUPYEMBIMI aKTUBAaMH, W YYHUTHIBAaTh B KayecTBE
OTJENBbHOI0 HHBEHTAPHOI'O OOBEKTA.

OTpuLaTENbHYIO JAETOBYIO PEMyTaluio CleAyeT paccMaTpuBaTh
KaK CKUAKY C LEHbI, NPEIOCTABISIEMYIO IOKYNAaTEII0 B CBS3U C
OTCYTCTBHEM (PAKTOPOB HAJIWYMsI CTAOWIBHBIX TOKYIATeJe,
peryTanuu KadecTBa, HABBIKOB MAapKeTHHIa W cObITa, IEJOBBIX
CBsi3el, ONbITa YIpaBJICHUs, YPOBHS KBaJH(PHUKALMU TepcoHana u T.
10

OmnpenenenHpie MpoOaeMbl BOSHUKAIOT MPHU PELISHUH BOIIPOCa O
NPU3HAHUM TOTEPIEBLIMM IO JielaM O HapyILIEHHH aBTOPCKUX U
cmexHbIX mpaB. [lnenym BepxoBnoro Cyna P® B mocrtaHoBieHHn
«O TIpaKTHKe PacCMOTPEHUs CyJaMH YTOJIOBHBIX NIeJI O HapyLICHUU
ABTOPCKHX, CMEXHBIX, H300peTaTelbCKMX W NATeHTHBIX IpaB, a
TaKXe O HE3aKOHHOM HCIIOJIb30BaHUM TOBApHOI'O 3HAKa» OT 26
ampenss  2007r. Ne 14 pa3psicHWI, 4YTO «IIOMHMO aBTOpa
npousBeleHus ((HPU3NIECKOro JIMIA, TBOPYECKHUM TPYAOM KOTOPOTO
CO37IaHO TIPOM3BENCHHME) Wi oOJajaTelieli CMEXKHBIX IIpaB
(ucrionHuTenel, npowsBoAMTeNed  (OHOrpaMM,  OpraHU3aLMN
3¢upHOrO M KabeIbHOro BENIaHWA) MOTEPIEBIIUMH IO YTOJIOBHBIM
JlenaM O TIPECTYIUICHUAX, MPEeIyCMOTPEHHBIX crathell 146 VK PO,
MOTYT SIBJISITbCA MHBIE JUIA (Kak (U3nUecKue, Tak U IOPUINIECKHE),
KOTOpPBIM aBTOPCKOE IMPAaBO WM CMEKHBIE NpaBa MpUHAAJIEKAT Ha
OCHOBAHHMH 3aKOHA, TIEPEXO/IAT 110 HACIEACTBY JTHGO MO JOTOBOPY» .

1006 yrBepxIeHmH MONT0XKEHNS IO GyXTaITEpCKOMY yUeTy «YUeT HeMaTepHalh-
Hbix aktuBoBy (IIBY 14/2007): Ilpuka3 Munduna Poccun ot 27.12.07 Ne 153u //
Poccuiickas rasera. 2008. Ne 22.

1 Biomnerens Bepxosroro Cyma P®. 2007. Ne 7.



Hemano cropoB BbI3bIBa€T BONPOC O TOM, KOTO IPU3HABaTh
MOTEPHEBILNM, €CIU B pe3yJbTaTe MPECTYIUIEHUS Bpel NPUYMHEH
rOCyJapcTBy.

[TpaBoBoii nenaprameHT MunucrepcTBa huHancoB PO B cBszu ¢
MHOTOUYMCIIEHHBIMH 3alpoCcaMHM O pa3bsICHEHWH MPAaBOMEPHOCTH U
1enecooOpa3HOCTH ACHCTBHN CIIEACTBEHHBIX OPraHOB M CYJOB IIO
npuBiedennto MunduHa Poccum B KadecTBe NOTEpHEBIIETO II0
YrOJIOBHBIM JieJlaM B CBSI3W C NMPUYUHEHHEM yliepda rocynapcTBy
PasbACHUI, UYTO «B CIy4yasx NPUUYMHEHHUS yluepda TrocyaapcTBy
yiiepd NPUYMHSAETCS UMEHHO MyOJIMYHO-TIPaBOBOMY OOpPa30BaHUIO
— Poccuiickoit ®enepannu, a He MunucrepcTBy ¢puHancoB PO nim
€ro TEeppUTOpHUATBHOMY OpraHy Kak IOpHAWYECKOMY JIUILY.
CrnenosarensHo, Hu Poccuiickas ®Dexpepanusi, HH CYOBEKTHI
Poccuiickoiri ®Denepaiiuu, HU MYHUIIUNAIBHBIE O0pa30BaHUsA... HE
MOTYT OBITh MPU3HAHBI MIOTEPIIEBIINMH 10 YTOJIOBHBIM JienaM. YacTh
3 cr. 44 VIIK PO, He mmeronas paclIMpUTEIbHOTO TOJIKOBAHMS,
OompelensieT MpPOKypopa B  KadecTBE EIUHCTBEHHOI'O JIMIA,
YIOJHOMOUYEHHOTO Ha TMpEeAbsABICHHE TpPakJTaHCKOTO HCKa B
MHTEpecax rocygapctsa»’>. M 9T0 CIpaBeUTHBO, MOCKOIBKY TOIBKO
MPOKYpPOp BOpaBe W 00s3aH BBICTYNATh OT UMEHU TOCyJapCTBa U B
3aIIUATY €r0 UHTEPECOB.

Pemiene 0o  mpu3HaHMM ~ TOTEPHEBIIMM  OPOPMIISETCS
IIOCTaHOBJICHUEM JI03HABATENS, CIEA0BATEN WM cyna. Jis 3aiuTsl
npaB M 3aKOHHBIX MHTEPECOB IOTEPIEBIICTO Ba)XHO, YTOOBI
MpU3HAHKUE MOTEPHEBIINM OBIJIO CBOEBPEMEHHBIM, T. €. Cpa3y Xe
nocie TOro, Kak OylIeT yCTaHOBJIEHO IIMIO, KOTOPOMY
npectymieHneM mnpuuuHeH Bpena. Konctutyuumonneit Cyx PO
HEOJTHOKPAaTHO B CBOMX pEMIEHHSIX YKa3blBal, 4YTO oOecredeHne
rapaaTupyemMbeix Kouctutymmeir P® mpaB m cBoOom dYenoBeka M
TpaXIaHWHA B YTOJOBHOM CYJONPOM3BOJICTBE OOYCIOBIEHO HE
(bopManbHBIM TPH3HAHWUEM JIMIA TEM WIH HWHBIM YYaCTHHKOM
YTOJIOBHOTO CYAONPOM3BOJACTBA, B YAaCTHOCTH TOTEPIEBIINM, a
HaIA4YHeM oTpeieIeHHBIX CYIITHOCTHBIX MIPU3HAKOB,
XapaKTepU3yOMKX (QaKTHIECKOe IOJIOKEHHE JTOTO JIMIA Kak
HY/IAIOIIEr0Cs B 00ECTIeYEHHH COOTBETCTBYIONINX Mpas . [103ToMy
HECBOEBPEMEHHOE IPU3HAHUE JINLIA TOTEPIIEBIINM, & CJIEI0BATEIbHO,
HapylICHUE €ro MpaB, MOKET IIOBJICYb HETATUBHBIEC IOCIEACTBUS, B
TOM YHUCJIE U IIPU3HAHUE JOKA3aTEIbCTB, IOJIyYEHHBIX C HAPYIICHUEM

12 Mucemo Munduna Poccuu ot 09.08.06 Ne 08-04-14/4048.
¥ Cm., manpumep: Omnpenenenne Koncrurymmonnoro Cyza PO or 18.01.05
Ne 131-O.



IpaB MOTEPNEBUICTO, HEAOIMYCTHUMbBIMHU.
2. O0ecneyeHne NpaB NOTEPNEBIIEr0 B X0/1€ J0CYAe0HOT0
NMPOU3BOACTBA

OcHosnble npasa nomepneguiezo, Xoms U He 8 UCUEPNbI8arouem
sude, nepeuucienol ¢ 4. 2 cm. 42 VIIK P®. B uacmnocmu,
nomepnesuiuil uMeenm npago:

3HamMb 0  NPeOvAGNEHHOM  008UHAEMOMY  00GUHEHUU.
[IpencraBnsiercs, dYTO ClemOBaTelb  0053aH  YBEJAOMHUTH O
MMPEABbABICHHOM 06BI/IHH6MOMY O6BI/IH€HI/H/I MOTEPIICBLICTO u
MPEIOCTaBUTh €My BO3MOXKHOCTh O3HAKOMHUTBCS C  TEKCTOM
IMOCTAHOBJICHUA O IMPHUBJICYCHUN B Ka4YC€CTBC O6BI/IHH6MOFO, €Clin
MOTEPNEBIINM 3asIBUT TaKoe XoAaTancTBo. IIpuuem naHHOE mpaBo y
MOTEPICBIICIO BO3HUKAET HE IO OKOHYAHHMU PACCICIAOBaHUS, a
HETNOCPEICTBEHHO mocJie MIPEIbSIBICHUS OOBUHCHUSL.
Koncturymmonnsiit Cyn P® B Onpenenenun ot 11 uronst 2006 r. Ne
300-O oTMmeuaeT, 4TO yKa3aHHOE MPABO «IIPEAIoJIaracT 00s3aHHOCTh
CJIeIOBaTENsl JOBECTU JIO CBEJICHUS IMOTEPICBIICIO HE TOJIBKO caM
GbakT TpeabsABICHUS OOBUHEHUS KOHKPETHOMY IUIy, HO W
COJICP)KaHWE IOCTAHOBJICHUS O TNPHUBJICYCHHH B  KAdyeCTBE
O6BI/IHHCMOI‘O, BKJIFO4Yasd OIIMCAHHEC q)aKTI/I'-IeCKI/IX OGCTOHTGHBCTB
MHKPUMUHHUPYEMOI'O JIMIY IPECTYIUIEHUS M €ro HPUIUYECKYIO
orneHky. OTCyTcTBHE B Ha3BaHHOM HOpME IPSAMOr0 yKa3aHUS Ha
ImopsaaoK, B COOTBETCTBHMM C KOTOPBIM CJICAOBATCIb 3HAKOMUT
MOTEPNEBUICTO C NPCABABICHHBIM O6BI/IHSICMOMy 06BI/IHeHI/IeM, 1 Ha
O6H33HHOCTB BPYYUTh MNOTCPIICBIICMY KOIIMIO ITOCTAHOBJICHHSA HEC
03HAYaeT, YTO JI0 OKOHYAHHUS MPEIBAPUTEIHLHOIO PacClieIOBaHUs
9TOT YYaCTHMK YrOJOBHOIO CYyJIONPOM3BOJICTBA HE BIPAaBE...
O3HAKOMUTBCA C TCKCTOM ITOCTAHOBJICHUA U CHATH C HETO KOIIUKO» 14;

oaeamsv NOKA3AHUA NO 0ely, B TOM YHUCIIC Ha POJHOM S3bIKE MJIH
SA3BIKE, KOTOPBIM BJIaJCCT, W IMOJIB30BaTHCA YCIyraMu NEPEBOAYUMKA
6ecrutatao. [loTepneBmmii o COOCTBEHHON MHUIIMATHUBE, HE OXKHIAS
BbI30OBa CJICAOBATCIIA, BIIPAaBE SABUTHCA U JAaTh IMOKa3aHUs. BwMmecte ¢
TEM OTO HE€ TOJIBKO IIpaBO, HO U O6H38HHOCTB MMOTEPHEBIICTO B CUITY
3akoHa. OH 00s3aH JaBaTh MPaBAMBBIE TMOKA3aHHS, TOCKOJIBKY MPH
OTKa3€ WM Jlaue 3aBEJOMO JIOKHBIX MOKa3aHUN MOTEPIEBUINNA HECET
YTOJIOBHYIO OTBETCTBEHHOCTh. OO 3TOM €ro mpenymnpexnatoT mepen
JIOTIPOCOM, a TaK)XE Pa3bICHIIOT IIPABO, MPEAYCMOTPEHHOE 1. 3 1. 2

1 Onpenenenne Koncrurymmonnoro Cyma Pd ot 11.07.06 Ne 300-O // Cobpa-
HHe 3akoHoaTenbcTBa PD. 2006. Ne 47. Cr. 4940.



ct. 42 VIIK P®, orkazaThCs CBHUAETEIBCTBOBATH MPOTHUB CaMOIO
cebs1, cBoero cynpyra (Cynpyrv) v Ipyrux OJH3KUX pOJCTBEHHHKOB.
Ecnu nmotepneBmnii cornaceH AaBaTh NMOKa3aHUSA, B 3TOM CIy4ae OH
JIOJIKCH OBITh TPEIYIPEKICH O TOM, UTO €ro MOKa3aHUs MOTYT OBITh
HCIIOJIb30BaHbl B KAUECTBE JI0KA3aTENbCTB 10 YTOJIOBHOMY /Iy JaKe
TOTJa, KOrZJa OH B JalbHEHIIEM OTKaXXeTCAd OT STHUX IMOKa3aHWM
(momycTuMm, 1Mo JaBJICHUEM TIPOTHBOIOIOKHOM CTOPOHEI);

npeocmagnams  00KA3ameapLCmed, KOTOpble, IO MHEHHUIO
MOTEPHEBILEr0, UMEIOT 3HAUEHHUE ISl 3allUThI €0 HHTEPECOB;

3aa61amo xooamaiicmea. Kpyr BOIpoOCOB, MO KOTOPBIM TOTEp-
MEBIIUN MOXKET 3asBUTh XOAaTailcTBO, He orpaHudeH. CiegoBareinb
WIN JO3HaBaTeNb, MOIY4YHUB X0JaTaliCTBO MOTEPIEBIIET0, JOIKEH ero
paszpemuTh B coorBercTBUH co cT. 122 VIIK P®. Ilorepnesinuit
BIIpaBe XOJIaTaliCTBOBaTh O NMpHMEHEHHWH Mep Oe3omacHoctu. [Ipm
HAJIMYUKM JOCTATOYHBIX JAHHBIX O TOM, YTO MOTepIeBIIeMy (ero
OJIN3KUM POJICTBEHHHKAM, POJCTBEHHUKAM MWW OJU3KHM JIMIIaM)
YIPOXKAIOT YOUINCTBOM, MPUMEHCHUEM HACHJIUS, YHHUTOKCHUEM WITH
MOBPEXKICHUEM MMYyIIEeCTBa 60 WHBIMHU OITaCHBIMU
MIPOTUBOIIPABHBIMH JIESTHUSIMH, CyJI, CI€I0BaTEIh, OPTaH JO3HAHUS U
JI0O3HaBaTeNb JOJDKHBI MPHUHATH MEphl 0€30MacHOCTH B OTHOIIEHHUH
norepnesiero B cootercteuu ¢ YIIK P®. Cnenyer umers B BUny,
YTO B JJAHHOM CJIydae pedyb HJeT He O (PU3NYECKOH 3aluTe JIHIl, a O
NPUMEHEHUH TpolieccyalbHbIX Mep Oe3omacHocTH. K HUM oTHOCSTCS
KOJIMpPOBaHHWE JIMI, NpPOBEJIEHHE CIIEJCTBEHHBIX WM CYAEOHBIX
JNEHUCTBUM B YCIOBHSX, HCKIIOYAIOIIMX BU3YyaJIbHOC HAOJIOJCHHE
3TOTO0 Yy4YacTHHKa TIpolecca JPYTHMH JIMIIAMH, BO3MOXKHOCTb
NPOBEJICHHS 3aKPBITOTO CYJNeOHOr0 3acelaHusi, KOHTPOJIb W 3allHCh
TeJIe(POHHBIX ¥ UHBIX TIEPETOBOPOB.

IToMmumo mporeccyanbHBIX Mep Oe3omacHocTH DenepanbHBIM
3ak0HOM «O TOCYapCTBEHHOM 3alllTe TOTEPIEBIINX, CBUIETENEH H
WHBIX yYYaCTHHKOB YT'OJIOBHOTO CyIOTNpPOHM3BOACTBa» OT 20 aBrycra
2004 1. Ne 119-®3 ¢ u3MeHEHUSIMH U JOTOJHEHUSMHU YCTAaHOBJICHA
CHCTeMa Mep TOCYHapCTBEHHOW 3alWThl  YKa3aHHBIX  JIWII,
BKJTIOUAIOIIasi MEPHI 0€30MacHOCTH M Mephl COLMATBHOMN 3aIUTHI, a
TaK)Ke OIpeIesieHbl OCHOBAHUS W IOPSIOK WX NMpuMeHeHus. Tak, B
COOTBETCTBHM CO CT. 6 yKa3aHHOTO 3aKkOHa B OTHOIIEHUH
3aIIUIIAEMOTO JINIIA MOTYT MPUMEHATHCS OJTHOBPEMEHHO HECKOJIBKO
00 OHA U3 CIICTYIONTNX Mep O€30TIaCHOCTH:

1) mugaHas oxpaHa, OXpaHa KWIHIIA U UMYIIECTBa;

2) BBIJAYa CHEIHUANBHBIX CPEACTB HHIWBUAYAIbHON 3aIlUTHI,
CBSI3M U OTIOBEIIECHHUS 00 OMMaCHOCTH;

3) obecrieueHre KOHPUICHIIHATILHOCTH CBEICHUI O 3aIlUIIaeMOM



THLeE;

4) mepecencHUE Ha IPYTro€ MECTO KUTEIbCTBA;

5) 3aMeHa I0KyMEHTOB;

6) U3MEHEHHNE BHEIITHOCTH;

7) n3mMeHeHne Mecta paboThl (CIIy>KObl) HITH y4ueObI,

8) BpeMeHHOE TTOMelleHe B 6€30I1acHOe MECTO;

9) mnpuMeHeHHE JOMOJHUTENBHBIX Mep 0e30macHOCTH B
OTHOILICHHH 3alUIIAEMOTO JIHLA, COAEPKAIIETrocs MO/ CTPasKel WiH
HaXOJSIIETOCs] B MecTe OTOBIBAaHHSA HAKA3aHUsI, B TOM YHCIIE IEPEBOT
U3 OJIHOTO MeECTa COJACPKaHHUSA TOJ CTPakeW WJIM OTOBIBAHUS
HaKa3aHHA B IPyroe.

Mepbl  6e30MacCHOCTH, TPEAYCMOTPEHHbIE MyHKTamMu 4—7,
OCYIIECTBIISIIOTCA TOJILKO MO YTOJIOBHBIM JeJiaM O TSHKKHUX U 0C000
TSOKKUX MPECTYIIIICHUAX.

Cyn (cynpsi), HauadbHUK OpraHa JO3HaHHUS WA CJIEI0BaTEb,
MOJIyYUB 3asiBJICHUE (COOOIEHUE) OT MOTEPIIEBIIETO O TOM, YTO EMY,
€ro 6HI/I3KI/IM POACTBEHHUKAM, POJACTBECHHUKAM HJIU 6JII/13KI/IM JIMam
YIPOXKAIOT YOUHCTBOM, MPUMEHEHUEM HACHJIUS, YHHUTOKCHUEM WITH
IMMOBPEKACHUEM UMyuieCTBa 60 HWHBIMH OITaCHBIMH
MPOTHUBONIPABHBIMH JISSTHUSIMU, 0053aHBI MPOBEPUTH 3TO 3asiBIICHHE
(coolmieHne) U B TeUEHUE TPeX CYTOK (a B ciydasx, HE TEepISIINX
oTJaraTejabCcTBa, HEMEIJICHHO) IPUHSTH PEICHUE O TPUMEHEHHH Mep
0€30MacHOCTH B OTHOIICHMM YKa3aHHBIX JIMII MO0 00 OTKa3e B MX
IMPUMCHCHUMU. O MNPUHATOM PCHICHUN BBIHOCUTCA MOTHUBHPOBAHHOC
MOCTaHOBIIEHUE (OTpeeeHIe), KOTOPOe B JI€Hb €ro BBIHECEHUS
HaIpaBJIsieTCs B OpPraH, OCYIIECTBISIOMNN Mepbl O€30MacCHOCTH, IS
HCIIOJIHCHHA, a TaKXE JIMIy, B OTHOIICHHU KOTOPOTO BBIHECCHO
yKa3aHHOE ITOCTAaHOBJICHHE (OTIpeIeIICHHE ).

B memsx peammzamum  ykazanHoro 3akoHa IloctaHoBieHueM
[paBurensctBa PO ot 27 okTs16pst 2006 1. Ne 630 ObUIH yTBEPKICHBI
HpaBI/IHa MMPUMCHCHHUA OTACIIBHBIX MCP 6630HaCHOCTI/I B OTHOIICHUU
IMOTEPIICBUINX, CBPIZIeTeHeﬁ N HWHBIX YYaCTHHUKOB YI'OJIOBHOT'O
CYIOTPOH3BOACTRA

3asa61Ameb 0mMEOObl CIICIOBATENIO, JTO3HABATENIO, MEPEBOAUHUKY,
OKCIIEpTy, CHEUUAIUCTY, 3alllUTHUKY. OcHOBaHHS K 3aABJICHHUIO
OTBOJIOB Y TIOPSAZIOK WX pasperieHus onpenaencHsl 1. 9 YIIK PO;

yuacmeosams 6 C/1e0CHEEeHHbIX OelicmeuaxX, HO C Pa3pelIeHHs
CJIeTOBaTeNsl M TOJNBKO B TEX CIIEJICTBEHHBIX JEUCTBHUSAX, KOTOPHIE
MPOM3BOAATCA 1O  XOAATaliCTBY  MOTEPIEBIIEr0 JIMOO  €ro

1% Cm.: Cobpanne 3akoHonatensctea PO. 2006. Ne 45. Cr. 4708.



MpPEACTaBUTEIS,

3HAKOMUMBCA C NPOMOKONAMU CNE0CHBEHHbIX O0ellCmeuil,
MIPOU3BEICHHBIX C €r0 yYaCTHUEM, U MOJ]aBaTh HA HUX 3aMCUYaHMUS;

3HAKOMUMBCA C ROCMAHOGTEHUEM 0 HAZHAYEHUU CYOeOH Ol IKC-
nepmussl u 3aK1l04eHueM 3JIKcnepma B TEX Cllydasx, Kornaa
JKCIIEPTH3a MPOBOJUTCS B OTHOIICHUHU TMoTepreBiiero (4. 2 cr. 198
VYIIK P®). JlaHHOe TONOXKEHHE 3aKOHAa SBHJIOCH MPEAMETOM
paccmoTtpenuss  Koncturyuumonnoro Cyma PO,  koTophIi,
OCHOBBIBASICh Ha MPUHIHUIIAX COCTSI3aTEIBHOCTH M PABHONPABUS
CTOPOH, a TaKXKe TapaHTHUAX CYACOHOW 3alUThl M CIHPaBEIMBOTO
pasbuparenbCTBa JeNia ONpEACTH, YTO «IPaBOIPUMEHHUTENbHBIC
opranel, oOecneuuBas Ha JOCYACOHOH CTaJuMl  YTOJOBHOTO
CyIOIPOU3BOJICTBA TIpaBa U 3aKOHHBIE WHTEPECHl MOTEPIEBIIETO. ..
JOJIDKHBI npeaoCTaBJIATh eMy BO3MOKHOCTb 3HAKOMUTHCA C
IIOCTAHOBJICHHUAMH O Ha3HAUYCHUU CYI[C6HLIX SKCIIEPTU3, HE3ABUCUMO
OT UMX BHJA, U C MOJIYYCHHBIMU Ha HUX OCHOBAHUHN 3ISKCHCPTHBIMU
3aKIIIOUYCHUSIMUNY

3HAKOMUMBCA CO 6CeMU Mamepuanamu y20108H020 0e1a no
OKOHYAHUU NpedsapumenvHozo pacciedosanusn. CrenoBaTelb
00s3aH YBEAOMUTH NOTECPIECBILICTO 06 OKOHYaHUH NIPCABAPUTCIILHOTO
pacciieloBaHusl 1O YrojaoBHOMY Jeny. Eciaum mnorepneBmuil  xo-
JaTalicTByeT o0 STOM, TO €My MPEeIOCTaBISIOTCS BCE MaTepHallbl
YTOJIOBHOIO J¢€jia B IMMOAIIMTOM MW IMPOHYMECPOBAHHOM BHJEC.
[MoreprieBmINii BIpaBe BBHIMUCHIBATH M3 YTOJOBHOTO Jiejia JIIOOBIE
CBCIACHHUA U B JII000M 061)eMe, CHUMATb KOIIMK C MaTepuajioB
YTOJIOBHOTO Jie7ia, B TOM YHCJIE C MOMOIIbI0 TEXHUYECKUX CPEACTB.
Ecim B yromoBHOM jefieé y4acTBYET HECKOJIBKO TOTEPIEBIINX,
Kﬂ)KJIBIf/i U3 HHUX BIIpaB€ 3HAKOMHUTLBCA C TEMHU MarepuaiaMu
YTOJIOBHOTO JIeJIa, KOTOPBIE KACAIOTCSI Bpeaa, MPUINHEHHOTO UMEHHO
EMy;

nonyyams Konuu TaKUX MAmepuanog yz207108H020 Oeld, Kak
MOCTAHOBJIEHHE O BO30YKIECHNUHU yTOJIOBHOTO Jieja, IIOCTAHOBJICHHUE O
MPU3HAHUK TIOTEPIIEBIINM MM OO0 OTKa3e B 3TOM, O MpPEKpaIleHUU
YTOJIOBHOTO [1€Ja, MPUOCTAHOBJICHUH MPOU3BOCTBA 1O YTOJIOBHOMY
nmeny. Crmemyer yYWATBIBATh, YTO IIOMHUMO ITONYYCHHS KO
YKa3aHHBIX BbIIIE PEIICHMA MOTEpPHNEBIIMH  BIPaBE  TAKXKE
O3HAKOMHTHCA U C PSAOM JAPYTHX PEUICHHH, 3aTParuBaiolINX €ro
nmpaBa W 3aKOHHbIE HWHTepechbl. Tak, TMOTEpIeBIIMN BIpaBe
3HAKOMHUTHCS C TIOCTAHOBJIEHHEM O CO3JIAaHUH CIIEACTBEHHOM TPYIIIIHL,

'8 Onpenenenne Koucrurymuonnoro Cyaa P ot 04.11.04 Ne 430-O // BecTHuk
Koncrurynuonnoro Cyna P®. 2005. Ne 2.



MOCKOJIBbKY, Kak ykaszan Kouctutyuuonusii Cyn PO, « oH momkeH
OBITh, KaK MUHUMYM, HHQOPMHUPOBAH O TOM, KAaKHUM HWMCHHO
cleoBaTeNeM WM J03HAaBaTENeM OCYIIECTBISETCS pacclieJOBaHHE
Mo /€Ny, a B ciydae NPOU3BOJCTBA MPEIBAPUTEIBHOIO CJIEICTBUSA
CJIEICTBEHHOU TPYIIION — KTO U ¢ KAKUMH OJTHOMOYHUSIMU BXOJIUT B
cocTaB 3To# cieacTBeHHOU rpymmbl. Comepkamascs B 4. 2 ¢T. 163
VIIK P® HopMma, mpeaycMaTpuBaroInas OOS3aHHOCTh OOBSIBUTH O
COCTaBe CIIEJACTBEHHON TPyNIbl OOBHUHSIEMOMY M ITOJ03PEBAEMOMY,
HE MOXKET HMCTOJIKOBBIBATHCS KaK MCKIIOYAIOLIAsl IPABO JPYTHUX JIMII,
BBICTYHAIOIIMX KaK Ha CTOPOHC O6BI/IH€HI/I$I TaK M Ha CTOpPOHE
3alIuThl, 3HATH COCTaB CHCI{CTBGHHOI/I Tpynnbl 1 Ipru HaIII/I‘-II/II/I K TOMY
OCHOBAHMH 3asBJISITH OTBOJbI BXOJSIINM B HEe J'II/ILIaM» . B ToM xe
pemienun  Konctutymmonnoro Cyma PO  ompeaeneHo, uTo
noTepreBieMy 1Isi  o0OecredeHnsi BO3MOXKHOCTH — CyAeOHOro
o0kanmoBaHUsl ~ JOJDKEH ~ ObITh  TMPENoCTaBIeH  AOCTYH K
MOCTAHOBJIEHHUIO O MPOJUIEHUU CPOKa MPEABAPUTENBHOTO CIEACTBHS,
«a ¢opMa U TOPAAOK €ro O3HAKOMIICHHS... U30HparoTcs
cieoBaTeseM, IPOKypoOpoM WM CYJIOM B nPeaenax HCKJTIOYAIOIINX
OMACHOCTh pa3rJIalleHys TailHbI CIECTBHD)

HPUHOCUmMDb XHCATI00bI HA Oelicmeusn (6e30ez?cmeue) u peuieHusn
003Hasamens UiU c1e008ames.

[MoreprnieBmiemy obecrieuuBaeTcsi BO3MEIICHUE HMYILECTBEHHOTO
Bpena, IPUYMHEHHOIO IMPECTYIUIEHHEM, a TakKXKe pacxoJoB,
IOHCCCHHBIX B CBA3M C €TI0 y4aCTUEM B XOAC MPEABAPHUTCILHOTO
pacciefioBaHus M B CyJe€, BKIIOYas pacxoAbl Ha MpPeACTaBUTEINA,
corsacHo TpeboBanusM cT. 131 YIIK POD.

[ToreprnieBuinii CBOM MpaBa MOMKET PEAIU30BLIBATh KaK JUYHO, TaK
W Yepe3 CBOETO TPEACTABUTENS WIH 3aKOHHOTO IPEACTaBUTEINS
Yyactue B YrOJIOBHOM JieJie 3aKOHHOTO TMPEACTABUTENS W
MMpeACTAaBUTCIIA TOTECPIICBUICTO HE JIMIIAET €Tr0o IIpaB, MIpEay-
CMOTPEHHBIX 3aKOHOM.

TloTepneBmMii Kak y4acTHMK YIOJOBHOI'O IIpoliecca MMEET He
TOJIBKO TIpaBa, HO W OMNpejesieHHble O005S3aHHOCTH, KOTOPHIE
3aKJIFDYarTCd B TOM, YTO OH 00s13aH  SIBIATBCS  IIO BBI3OBY
JI03HaBaTenNsl, ciemoBarens, cyna. Ilpm HesBKe MOTepHeBIIETO IO
BBI3OBY oe3 YBAXKUTCIBbHBIX HNPUYUH OH MOXKCT OBITH IMOABEPIrHYT

MIPUBOY.
Homepneemuﬁ Hecem 0meemcmeeHHOCMb 3d OMKA3 OM O0ayu NOKA3AHUL U 3d

7 Onpenenenne Koncrurymmonsnoro Cyma P® or 11.07.06 Ne 300-O // CoGpa-
HHe 3akoHoarenbcTBa PD. 2006. Ne 47. Cr. 4940.
18 Tam sxe.



0auy 3a6e00Mo N0H#CHBIX noKazanuti 8 coomeemcemeuu co cm.cm. 307 u 308 VK P,
a marxoce 3a paselauieHue OAHHLIX NPed8apUMenbHO20 PAccledo8anus 6
coomeemcmeuu co cm. 310 YK P®, ecau on 6611 06 9mom 3aparee npedynpexcoeH 8
nopsioke cm. 161 YVIIK P®.

3. YuacTue npeacraBuTeieil NoTepneBIero

B 10cy1e0HOM IPON3BOACTBE

IloTrepneBmnii BripaBe OCYIIECTBISATH CBOM IpaBa B YTOJIOBHOM
npoliecce Kak JIMYHO, TaK U Yepe3 MpeAcTaBuTels. DTo obecreynBaeT
3alIUTy ero Mpas, KOTJa MO TEM U WHBIM MPUYUHAM MOTEPIIEBIINI
HE MOXET caM y4acTBOBaTh B Jielie MO0 HYy>KAaeTcs B momMomu. B
OCHOBE MpPEJCTaBUTENLCTBA B YIOJOBHOM IIpOIlecce JeKaT Te Ke
MIPUHIIMITBL, 9TO U B TPAXKJAHCKOM TIpoLiecce.

[IpeacTaBUTEIHCTBO MOKET OBITH IOTOBOPHOE (1OOPOBOIBHOE) U
3akoHHOE (00s13aTeNibHOE). B CBsI3M ¢ 3TUM HEOOXOIMMO pa3invaTh
y4yacTue B JieJie TPEACTaBUTENIEM W 3aKOHHBIX MpeJCTaBUTENEH
MOTEPIEBILETO.

OcHoBaHrEM i JOIycKa JIMIa B KadecTBE IIPEICTaBUTENS
SIBIISIETCSI XojaTaicTBo moTeprnesmiero. Cormacuo cr. 45 VIIK P®
MPEJICTAaBUTENS MU MOTEPHEBIIETO  MOTYT  OBITh  aJBOKATHI.
BykBanbHOE TOTKOBaHUE J103HABATENIIMH, CIIEIOBATEISIMU U CyJaMu
JAHHOW HOPMBI MIPUBENIO K TOMY, YTO 110 MHOTHM YTOJIOBHBIM JIeIaM
OBIJIO OTKA3aHO B JIOMYCKE B KaU€CTBE MPEACTaBUTENS OTEPIIEBILETO
IOPUCTOB,  HE  SBJSIIOIIMXCS  aJBOKaTaMu  (pyKOBOIUTENS
FOPUIMYECKOM (bup™msr; podeCcCUOHANBHBIX FOPUCTOB
MEXpeTHoHaJIbHOTO  oOmiectBeHHoro  ¢oHma ®w  T.  1.).
Koncrurynuonnstit Cyn P®, ananmsupys mnonoxeHus cr. 48
Konctutynmuu P®, B COOTBETCTBMM C KOTOPOM  KaKIOMY
rapaHTupyercs TpaBO Ha  TMONy4YeHHe KBalH(UIMpOBaHHOU
FOPUINYECKON TMOMOIIH, Pa3bsICHUII, YTO TPAaBO IMOTEPIIEBIIETO Ha
MOJTydeHNe OPUANYECKO TOMOIIM HE MOXKET BIIE€Yh 3a COOOH
BO3HHKHOBEHHE y HETO 003aHHOCTH 00paIlaThCs 32 IOPUAHIECKUMH
yCcIlyraMu TOJBKO K WIEHaM aJBOKAaTCKOro cooOmiectBa. JlaHHas
HOpMa HE MOXET OBITh HCTOJIKOBaHA TaKUM 00pa3oM, 4YTOOBI
WCKJIIOYANIOCh y4yacTHe JWIa, He SBJIIONIErocs aJBOKAaTOM, B
YTOJIOBHOM TIpOIlecC€ B KayecTBE NPEACTABUTENS IOTEPIEBIIETO
(TpaXXIaHCKOTO HMCTIA, YaCTHOTO OOBWHUTENS). JIMIICHWE ATHX JIMII
nmpaBa 00OpaTUTHCA 32 IOPUAMYECKON MOMOIMIBIO K TOMY, KTO, IO HX



MHCHHUIO, BIIOJHE CIIOCOOCH  OKa3aTh  KBATU(DHUIIMPOBAHHYIO
IOPUIMYECKYIO TIOMOIIb, (PAKTUUECKU IPUBOIMIIO ObI K OTPAaHUUCHUIO
cBOOOABI BHIOOpA, K TMOHYXKJICHUIO HCIIOJNB30BaTh  BOMPEKU
COOCTBEHHOW BOJIC TOJBKO OJMH, OMPEACICHHBIA CHOCO0 3alIUThI
CBOMX HMHTEPECOB M TNpOTHBOpeuws o Obl cr. 52 KoHctuTynum
Poccuiickoit @enepanuu, cOrNIACHO KOTOPOU IpaBa MOTEPIEBIINUX OT
MPECTYIUIEHUHA MOJJIEXKAT OXpaHe 3aKOHOM, a TOoCyAapCcTBO
o0ecrieunBaeT WM JIOCTYI K TPAaBOCYJIUI0 W  KOMIICHCAIUIO
npuurHeHHOTo ymiepOa. Takum oOpaszom, 4. 1 ct. 45 VIIK PO ne
WCKJIIOYAeT, YTO NPEACTAaBUTENIEM MOTEPIEBIIETO U TPakAaHCKOTO
UCTI[Aa MOTYT OBITh WHBIE — IMOMHMO aJIBOKaTOB — JIWIA, B TOM
quciie ONM3KUE POJICTBEHHHUKH, O JOMYCKE KOTOPBIX XOJaTaliCTBYET
MOTEPNEBIINKN WIIM TPAXKIAHCKUN UCTELL .

Ilpedcmasumenv obnadaem MmoIbKO memu NPABAMU, KOMOPbIMU €20 HAOeNUlL
nomepneemuﬁ. Taxum 06p(l30.1/l, €20 NOJHOMOYUSL HCECMKO CEA3AHbL BOJICU MO0
ydacmuuka npoyecca, u paCXO.’)lCC)eHMﬂ 6 UX no3uyusx O0NHCHBL ObIMb UCKTIOYEHBL.
Homepneemuzi He MoJiKcem HA0eNUmb CE0UX npedcma@umeﬂed maxkum npaeom, Kak
npaeo oasamo NnOKA3aHus, nOCKOJIbKY 5mo npaeo Heomoenumo om He2o camoz2o. B

Yeonoeno-npoyeccyanvrnom xooexce P® ne npedycmompen donpoc npedcmasumeins
nomepnesuiezo.

Jis1 3a1MThl IpaB U 3aKOHHBIX MHTEPECOB MOTEPIIEBIINX, SBIISIO-
IIMXCS HECOBEPLICHHOJIETHUMH WM 10 CBoeMy (u3ndyeckomy win
NICUXUYECKOMY COCTOSIHHIO JIMILIEHHBIX BO3MOXXHOCTHU
CaMOCTOSITENIbHO 3allMIIaTh CBOM IpaBa M 3aKOHHBIE MHTEPECHI, K
0053aTeTbHOMY YYacCTHIO B YTOJIOBHOM [ieJie TPHUBJICKAIOTCS HX
3aKOHHBIE MTPEJICTABUTENN UIIH IPEICTABUTEIH.

3aKOHHOE MPEJCTABUTEIBCTBO OCHOBAHO HE HA COTJIAIICHUH, a Ha
3aKOHE W  sBISEeTCS  00A3aTeNbHBIM, €CIM  MOTEPHEBLIMK
HEJIeeCIIOCO0eH B CHIIy Bo3pacTa WM cBoero cocrosiHus. Ilepeuens
3aKOHHBIX MpeAacTaBuTenedl ykasan B m. 12 cr. 5 VIIK PO —
poauTeny, YCBIHOBUTEIH, OTIEKYHBI WIH MOTIEYUTENN
HECOBEPIICHHOJIETHETO TOTEPIEBIIETO, PEACTABUTENN YUPEKACHUN
WIM  OpraHu3anuii, Ha TONEYEeHWH  KOTOpPBIX  HaXOAMTCA
HECOBEPIICHHOJIETHUI MOTEpNEBIINI, OpraHel ONEKH U  IIo-
MIEYUTENBCTBA.

3aKOHHBIM MpEACTaBUTEND JOMYCKAETCs K YYacTHIO B JeJe MpHU
HAJIMYUM JOKYMEHTa, YJOCTOBEPAIOWEro (akT ero 3aKoHHOTO
MIPEJICTaBUTENBCTBA: TAcCIOPTa, CBUAETEILCTBA O POXKICHUM JIHIA,

® Onpenenenne Koncrurymmonnoro Cyaa P ot 05.12.03 Ne 446-O // BecTauk
Koncrurynuonnoro Cyna P®. 2004. Ne 3; Onpenenenue Koncrurynuonnoro Cyna
P® ot 05.02.04 Ne 25-0O // Bectauk Koncruryunonuoro Cyna P®. 2004. Ne 6.



9bM MHTEPECHl OH TNPEIACTABJISCT, JOKYMEHTa 00 oOmneke u
MOIMEYUTENBCTBE. JIOMyCK 3aKOHHOTO MPEACTABUTENS MOTEPIEBIIETO
HE 3aBHUCUT OT JKEJIAHHS CaMOT'0 MMOTEPIEBIIETO.

Hecmotps Ha ykazanue B cT. 45 YIIK P® nHa TO, UTO 3aKOHHBIE
MPEACTABUTENM W MPEACTABUTENM NOTEPIEBLIETO HUMEIOT TE XKE
MPOLECCYAIbHBIE MPABA, YTO U MPEACTABIAEMBIE MU JIMLA, aHAIN3
HOPM 3aKOHa MO3BOJISIET NMPUWTH K BBIBOAY: 3aKOHHBIM IpPEACTaBHU-
TEIbh UMeeT OOJIBIINI 00bhEeM NpaB, YeM MPEACTABUTENb, MTOCKOJIBKY
MOCIICIHUI OTPaHUYEH BOJICU3BSBICHUEM MoTeprieBiiero. O0manas
BCEMHU IMpaBaMu MOTEPHEBIIETO, 3aKOHHBIM MPEICTABUTENb BIPABE
3asBUTh T'PaKJAHCKUW HUCK MO YTOJIOBHOMY AENY, UBMEHUTH CYMMY
WCKa, TMPEeJMET HCKa, OTKa3aThCs OT MCKOBBIX TpeOoBanuid. OH
BIPABE TAK)XE€ MMETh CBOETO MPEACTaBUTENS, JOMYCTUM aJBOKaTa,
€Clli eMy HYyXHa MpoQecCHOHANbHAS FOPUANYECKAsT TOMOIIb.
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